ARTICLE 1759
Vacant Buildings

1759.01 Purpose and scope.
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1759.01 PURPOSE AND SCOPE.

(a) —This Article is enacted pursuant to W. V. Code Chapter 8, Article 12, Section 16c for
the purpose of ensuring that each Vacant Building in the City is properly monitored

ofemergeney-This article provides for registration and inspection of Vacant Buildings.
f3(b) The City finds and determines that vacant structures within the City can

create dangerous conditions when left unmonitored and contribute to additional
expenditures of public funds due to responses to complaints occurring at such
properties, inspection of such properties in response to service calls and to ensure
safety of entrants including building officials; fire protection officers; and law
enforcement officers; and that a regular program of registration, inspection, and
monitoring of vacant structures is essential to limit harm and expense to the public
from such vacant structures.

(c) The City estimates its annual costs of administering a registration program for vacant

structures, excluding inspections, at $100.00 per structure due to staff time involved in

processing and reviewing applications and addressing property owner guestions




(d) The City estimates that its annual cost of monitoring property that is not well-
maintained exceeds the cost associated with well-maintained or occupied structures
due to increased dangers to entrants, increased need to issue notices of violation or
citations to address issues at the property, increased likelihood of the need to obtain
entry and inspection of the property, increased likelihood of the need to take direct
action at the expense of public funds to correct dangerous conditions at the property
or to demolish the structure if it cannot be rehabilitated, and that such costs increase
each year the structure remains vacant and unmaintained or poorly maintained.

(e) Itis the intent of this article that, through a registration, inspection, and monitoring
process, and other improved public safety efforts, vacant buildings will be kept
weather tight and secure from trespassers, will provide safe entry to police officers
and firefighters in times of emergency, will not impede private and/or public efforts to
rehabilitate or maintain surrounding properties, and will not otherwise present a
public hazard.

(f) Itis the city's further intent for the provisions of this article to streamline and
consolidate the existing procedure (that is, complaint, research, notification,
inspection, orders, fines, liens, appeals and lien enforcement) by placing the
responsibility to register and maintain a vacant structure on the owner of a building
before a condition of the building falls into disrepair or otherwise necessarily warrants

a complaint.

1759.02 DEFINITIONS.

When used in this article, the following capitalized words and phrases shall have the
meanings indicated:

(a) "Alternative Means of Service" means, when service of notice or process under this
Article is required to be made by Certified Mail but cannot be obtained, service of the notice
or process by all of the following: (i) regular U.S. mail addressed as specified in subsections
(i) or (ii) of the definition of Certified Mail; (ii) publication as a Class Il legal advertisement
(as defined in W. Va. Code § 59-3-2); and (iii) posting on the front door or other
conspicuous location on the subject Building. Service of notice or process by Alternative
Means of Service shall be deemed made on the third (3rd) day following the earliest date
on which such mailing, publishing, and posting have all occurred.

(b) "Building" means a structure having a roof supported by walls or columns that
stands more or less permanently in one place and is utilized or intended for the shelter,
housing, or enclosure of persons, animals, or personal property.



(c) "Building Code" means, collectively, the West Virginia State Fire Code, as adopted by
the City under Article 1511 of the Codified Ordinances, and the West Virginia State Building
Code, as adopted and amended by the City under Article 1705 of the Codified Ordinances.

(d) "Certified Mail" means U.S. certified mail, return receipt requested, addressed to: (i)
in all cases except where a Non-resident Owner has designated a Local Agent pursuant to
Section 1759.03(c) of this Article, the name and last known address of the Owner according
to the records of the Jefferson County Tax Office; and (ii) in the case where a Non-resident
Owner has designated a Local Agent pursuant to Section 1759.03(c) of this Article, the
name and address of the designated Local Agent. Service of notice or process by Certified
Mail shall be deemed made upon delivery, as evidenced by the return receipt.

(e) “Commercial Building” means Any structure used or intended to be used in whole or in
part for purposes other than residential purposes on which the property user or employees
are engaged in work for which it is intended that compensation be received for goods or
services. Examples include, but are not limited to, offices, retail shops, restaurants, service
establishments, wholesales, warehousing, and production of goods. In order to be a
commercial building for the purposes of this ordinance, the business use or activity must
be at a scale greater than a home occupation. In the event of any discrepancy concerning a

building’s particular use, the zoning classification and zoning certificate shall determine the
building’s classification.

(f) "Non-resident Owner" means an Owner of a Vacant Building whose legal residence is
outside the State of West Virginia.

(g) “Occupied” means any building or structure in which one or more persons conduct
business in compliance with all applicable laws and regulations, or using the building as
their residence on a permanent, non-transient basis, or a combination of these. For
purposes of this article, evidence evaluated For purposes of this article, evidence evaluated
to prove that a building is occupied may include, but shall not be limited to, the regular
receipt of delivery of regular mail through the U.S. Postal Service; proof of continual
telephone, electric, gas, heating, water and sewer services; a valid City business license,
and/or the most recent, federal, state or City income tax statements indicating that the
subject property is the official business or residence address of the person or business
claiming occupancy; or proof of bona fide pre-rental inspection, pursuant to Article 136 of
the City of Charles Town’s Codified Ordinances. No portion of this definition shall exempt a
building from the registration, fee, or other requirements of this article when it meets the
definition of a Vacant building.

(h) "Owner" means a person who individually or jointly with others:
(1) Has legal title to the property, with or without actual possession of the property;

(2) Has charge, care or control of the property as owner or agent of the owner;



(3) Isan executor, administrator, trustee, or guardian of the estate of the owner;

(4) Isthe agent of the owner for the purpose of managing, controlling, or collecting
rents; or

(5) Isentitled to control or direct the management or disposition of the property.

(i) "Staff" means the VacantBuildings Official-City’s Code Official and any of his or her
staff or other City employees to which the VaeantCode Buildings-Official delegates duties.

(]) "Vacant Bulldlng means any Feﬁéenﬂal—Bm%dmg—that—hasawt—bee&ee%ed—m#&Hy

th&easeef—seasm%al—Bmidmgs—s&ehas—vaea&e&hemes—eﬂeﬂ—)—yea% Any bulldlng ona

parcel of real property that:

(1) Is unoccupied

(2) Is unsecured and occupied by one or more unauthorized persons; or

(3) Any unoccupied first floor commercial space in a mixed use building

283(4) Is without continuous utility service evidencing actual use of water, sewer,
electric, and/or gas service to the building for a period exceeding 30 days for
commercial buildings and exceeding 90 days for residential structures;

(5) Is a commercial building at which substantially all lawful business operations

have ceased for at least 90 days. {3}—Oeeupaneywillbe-determined-by-thestatus

—2}—(6) Notwithstanding anything to the contrary above, the followingshallnet
be-considered-aVacantBuilding:the term vacant building does not include any

new building under construction with a valid building permit in which the work is
proceeding on schedule with the appropriate inspection requests, and prior to the

issuance of a certificate of occupancy for that building.




——3}—When this Article refers to a Vacant Building with respect to filing a lien
thereon, or registering the same in the Vacant Buildings Registry, or otherwise as
the context requires, such reference shall include the real property upon which the
Vacant Building is located.

(k) "Vacant Buildings Official" means the City Building Official designated under Article
1705 of the Codified Ordinances.

1759.03 REGISTRATION OF VACANT BUILDINGS; ENEORCEMENT-

(a) Registry. There shall be established and maintained a Vacant Buildings Registry, in
which all Vacant Buildings in the City shall be registered.

(b) All owners of realty within the City that contains a vacant building shall register
each vacant building with the City's Building Official or designee within 30 days after the
building meets the definition of a vacant building and on each subsequent July 1 when a
vacant building is present on the owner(s)' property.

(c) Registration is required no less than annually, and at the time the vacant building is
registered, the registration form must meet all requirements of this article in order to be
processed. The registration form shall require information from the registrant deemed
necessary by the Building Official, Fire-Ehief and City Police Chief-efthe Gity, to ensure
that the purpose of this article is met. The contents of the form shall enable City officers
to determine the structural integrity of the building, any repairs necessary to ensure its
structural integrity, that it will be safe for entry, and that the building and its contents do
not present a hazard to the public. The above-named officers, or their designees, shall
have the authority to issue orders to the owner or owner's local agent for corrective
action deemed necessary. The Building Official and-Fire-Chiefshall rely upon the West
Virginia State Building Code and Fire Codes, as adopted by the City, as well as other

applicable law, for guidance during any structural review. A building will remain on the
vacant registry until it meets the definition of occupied.

(d) Registration statement and fees; local agent.

(1) A registration statement in the form prescribed by the City must be filed by
the owner or owner's local agent for all vacant buildings. Registration and payment
of fees does not exonerate the owner, agent or responsible party from penalties for
failure to comply with any building, housing, or fire code requirement. One
registration statement may be filed to include all vacant buildings of an owner, but a
separate fee is assessed for each vacant building.

(2) The owner(s) of the property on which a vacant building exists at the time
registration is required shall be responsible, jointly and severally, for payment of the
non-refundable registration fee; provided, that the City may not collect any amount
exceeding the total prescribed fee. The fee shall be due upon delivery of an invoice by

the City, in the following amount for each vacant building:




(A) No fee for properties that are vacant for less than one year;

B One hundred dollars for each vear iesthe property-that

are is vacant more than one year and thathasve been inspected by the Building
Official and determined to be in compliance with all applicable safety and property

maintenance codes and to not to constitute a hazard to entrants or the surrounding
area. The determination by the Building Official will consider exterior maintenance
and major systems along with the vacant building and be made in their discretion

and pursuant to applicable law, will be issued to a property owner in writing stating
the date or dates for which the determination is valid, and is referred to in this

article as a "compliance determination.”

(Q) After the first yvear, Efive hundred dollars per each year for properties
that are (i) vacant and (ii) do not have a valid compliance determination for a time
period of at least one vear but less than two vears; and

(D&)  Four thousand dollars for properties that are (i) vacant and (ii) do not
have a valid compliance determination for a time period of at least five vears, plus
an additional $1,000.00 for each vear in excess of five years.

EH For all vacantte properties located in the business district as defined
in the City of Charles Town Zoning Ordinance codified at Article 1321 of the City
Codeherein, the above fees shall be doubled.

(F) For purposes of this section, a year shall be measured from the date that
Staff determines that the property is vacant and requires registration.

(3) If the owner of property on which a vacant building exists does not certify on
the registration form that the owner is a resident of the state and capable of
accepting service of process related to the vacant building, the registration statement

also shall provide the name and address of a person who resides within the state and
who is authorized to accept service of process on behalf of the property owners and

who shall be designated as a responsible local agent for purposes of notification in

the event of an emergency affecting the public health, safety or welfare and for
purposes of service of any and all notices or registration statements related to the

vacant building.




e) Change In Ownership. A change in ownership of a vacant structure shall not remove
the vacant structure from the vacant properties registry or from the requirements of this
article. Fees arising under this article shall continue to accrue at the applicable rate until
the structure either no longer constitutes a vacant structure or qualifies for an exemption,
all transfers of ownership notwithstanding. All fees arising under this article shall run with
the property and failure to pay such fees may result in the city filing a lien that attaches
upon the property.

Removal from Registry. In the event a Building in the Vacant Buildings Registr
becomes lawfully occupied or is removed from the subject real property, the Owner of the
Building is required to provide to the Vacant Buildings Official a written notice explaining
the situation, together with evidence thereof (such as a copy of a lease of the property,
photographs of demolition, etc.), and requesting removal of the Building from the Vacant
Buildings Registry. Upon Staff's verification of lawful occupation or removal of the Building,

the Building shall be removed from the Vacant Buildings Registry. In the event Staff is
unable to verify lawful occupation or removal of the Building, the Vacant Buildings Official
shall notify the Owner of the Building in writing by Certified Mail or Alternative Means that

Staff has determined that it is unable to verify lawful occupation or removal of the Building
and that the Building shall continue to be considered a Vacant Building and remain

registered in the Vacant Buildings Registry.

1709.04 ENFORCEMENT —







——(a@3) The City may take the following actions in order to collect any registry fees and
costs reimbursable to the City that are not paid in full within thirty (30) days of when due:



—H A—After providing the Owner the notice specified below, file in the
Office of the Clerk of the County Commission of Jefferson County a lien against the
Vacant Building for the full amount of the delinquent registry fees and reimbursable
costs, plus filing fees. Prior to filing such lien, the Vacant Buildings Official shall notify
the Owner of the Vacant Building in writing by Certified Mail or Alternative Means of
Service that the City may file said lien unless all delinquent amounts are paid by a date
stated in the notice, which stated date shall be no less than thirty (30) days following
the date on which service of the notice is deemed made under Section 1759.02(a) or
Section 1759.02(d), as the case may be.

(1)

2} B Institute a civil action in the Circuit Court of Jefferson County against
the Owner for the delinquent registry fees, reimbursable costs, and reasonable
attorney fees and court costs incurred relative to the civil action.

(2)

—(b) {4)—A registry fee paid shall be refunded if, on timely appeal, Staff's determination
requiring registration as a Vacant Building is reversed.

— ()8} Publication. The city may, from time to time and in its reasonable discretion, publish
or disclose certain information contained in the vacant property registry, including, but not
limited to:

(1) General demographic information about vacant structures registered on the
vacant property registry;

(2) The address of vacant structures on the vacant property registry;

(3) The owners of each vacant structure;

(4) The amount of time any vacant structure has been on the vacant property
registry; and

(5) The amount of any delinquent fees due under this article, or otherwise due city
(e.g. refuse or fire fees) for any vacant structure.
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1759.054 MAINTENANCE OF VACANT BUILDINGS.

(a) Required Maintenance. The Owner of a Vacant Building is required to maintain the
Vacant Building in accordance with all applicable provisions of the Building Code and so as
not to constitute a public nuisance prohibited by Article 1101 of the Codified Ordinances.

(b) Enforcement. In the event an Owner fails to maintain a Vacant Building as required
by Section 1759.04(a) as determined by the Vacant Buildings Official, the Vacant Buildings
Official may notify the Owner of the Vacant Building in writing by Certified Mail or
Alternative Means of Service of such determination and the specifics of the identified
failure and that the City may elect to take specified actions, which may include repairs,
maintenance, and/or demolition, at the Owner's cost to bring the Vacant Building into
compliance with the Building Code and/or eliminate the public nuisance, as the case may
be, if the Owner does not take and complete the specified actions within a specified number
of days following the date on which service of the notice is deemed made under Section
1759.02(a) or Section 1759.02(d), as the case may be, which number of days shall be
determined by the Vacant Buildings Official considering the urgency for the action in light
of the potential harm to public health, safety, and welfare due to the condition of the Vacant
Building. If the Owner fails to take and complete the specified actions within the number of
days specified in such notice, the City may, in its discretion and notwithstanding any
provision of Article 1101 or Article 1705 of the Codified Ordinances to the contrary,
thereafter take such actions and the Owner shall be responsible for the costs of such
actions, as well as all related legal and administrative costs incurred by the City. The City
may bring a civil action against the Owner to collect all such costs.

(c) Alternative Enforcement. Nothing in this Section 1759.054 shall be considered to
affect or limit the City's authority or actions to enforce any other provisions of the Codified
Ordinances pertaining to a Vacant Building or its condition, including without limitation
provisions of Articles 1101 and 1705.

1759.065 RIGHT OF APPEAL; WAIVERSAPPEALS.
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a Appeal. A property owner may challenge any determination made as to the

property owner's vacant building or vacant property pursuant to this article by filing an
administrative appeal with the City Council on forms to be prescribed by the City.

The appeal must be filed within ten days of delivery of notice of the determination

challenged and shall describe with particularity all objections thereto. The burden of proof
shall be on the property owner to show objective proof of occupancy as defined in this

article specifically: that the determination was incorrect and contrary to law, in whole or in
part. The City Council or its designee shall review the appeal and provide for any necessary
hearing, which will be conducted in conformance with the Section 7 of the Waiver
Procedures adopted pursuant to this ordinance. The Council shall; render a decision on the
appeal and notify the property owner within 30 days of the hearing of such decision in
writing. During the pendency of the administrative appeal, any time period given to the

property owner to take corrective action shall be tolled, and the City shall not take any
action to enforce the determination subject of the appeal except to address an emergency

condition presenting an imminent danger to the life, health, or safety of the public. The City
Manager may prescribe regulations and forms as necessary to implement the provisions of
this section. Any property owner whose appeal is denied, in whole or in part, may file an
appeal to the Jefferson County Circuit Court within 30 days of the date the decision on the
appeal is issued.

(b) Waiver of Fees. The Owner of a Vacant Building may submit in writing to the Vacant
Buildings Official, for presentation to and consideration by City Council, a request for

exemption from payment of fees of such Vacant Building on the Vacant Buildings Registry

due to inability to occupy the Building for a determinate period of time ,stating the reasons
and time period for which the building cannot be occupied. City Council shall consider the

request in accordance with the rules and regulations adopted pursuant to this Ordinance.
After being granted such a waiver pursuant to the provisions of this section, a property

may not seek another exemption until the passage of three (3) years.

12



1759.076 SEHEDULE-OEREGISTRY FEESEXPENDITURE OF FEES.

fe} UseefRegistryFHees: All registry fees assessed under this Article shall, when
collected, be deposited in a separate account and be used for only the following purposes,

as City Council shall determine from time to time:

(a1) To improve public safety efforts, especially for police and fire personnel, who most
often contend with dangerous situations manifested in Vacant Buildings; and

(b2) To monitor and administer this Article; and-

(c3) To repair, close, or demolish a vacant structure as authorized by 1759.054 of this
Article.

1759.087 PENALTY

(a) Any person who fails to comply with the provisions of this article, or fails to take the
corrective action required by this article, shall be guilty of a misdemeanor, punishable by a
fine of no more than $500.00. Each day that a violation continues shall be deemed a
separate offense.

(b) Any person who interferes with or fails to allow inspection of a property subject to
inspection under this article shall be guilty of a misdemeanor, punishable by a fine of no
more than $500.00. Each day that a violation continues shall be deemed a separate offense.
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(c) Any person who fails to comply with an order issued by an official having authority
to make such order under this article shall be guilty of a misdemeanor, punishable by a fine
of no more than $500.00. Each day that a violation continues shall be deemed a separate
offense.

(d) Any person found guilty of a second violation of this article within any 12-month
period shall be subject to a fine of no less than $250.00 nor more than $500.00 for such
offense.

(e) Any person found guilty of a third violation of this article within any 12-month
period shall be subject to a fine of $500.00 for such offense.

1759.09 -SEVERABILITY.

—If any provision of this Article is held to be invalid or unconstitutional by any court of
competent jurisdiction, such invalidity or unconstitutionality shall not otherwise affect or
invalidate the other provisions hereto, all of which are hereby declared, and shall be
construed, to be separate and severable. (Ord. 2024-004. Passed 5-6-24.)

1759.1088 RELATION TO CODES AND OTHER LAWS

It is understood that the intent and purpose of this Article are separate and distinct from
other parts and sections of the Codified Ordinances of the City of Charles Town and the
general laws of the State of West Virginia which may be applicable. The provisions of this
section are applicable to the owners of such vacant buildings as set forth herein and are in
additional to and not in lieu of any and all other applicable provisions of this chapter,
health and sanitation code, and any other applicable provisions to the City of Charles Town
Municipal Code.

1759.1169 TRANSITION PROVISIONS.

—All registry fees, fines, penalties, liens, notices, letters, communications, orders, remedies,
or other enforcement actions assessed, charged, imposed, placed, filed, issued, or otherwise
instituted or taken under any prior version of this Article shall remain fully effective and
enforceable notwithstanding the revision of this Article and nothing herein shall be
deemed to modify, negate, limit, or otherwise affect such items.
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